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3.1 Introduction

The onset of democracy in April 1994 provided the opportunity for South Africa to make sweeping changes to its legislation, not only to address the legacy of apartheid, but also to bring the country’s water laws in line with some of the most up to date thinking on natural resources management. A long history of water resource management (see Chapters 1 and 2) and interactions with countries around the globe left South Africa with an experienced and well-qualified core of water resource managers. This, together with the new political dispensation, contributed to the formulation of a radically different water law, which not only allowed for proactive actions to redress the effects of past racial discrimination, but which also included cutting edge global thinking into the statute. 

The result of this water law review process  - initiated in 1994 by the then Minister of Water Affairs and Forestry, Prof Kader Asmal - was development of the National Water Act (Act 36 of 1998) (Republic of South Africa, 1998). This Act now allows the radical transformation of legal access to the water to effect race and gender reform, but also to address economic inefficiency. As a result, the National Water Act (NWA) is widely regarded as one of the best of its kind in the world (Stein, 2002). 

The NWA does this primarily via the compulsory licensing provisions contained in Sections 43-48 (Republic of South Africa, 1998). Compulsory licensing is a mechanism to reconsider all the water use authorisations in an area to achieve sweeping changes in the allocation of water. This process calls for all water users within a specified area to reapply for their water use entitlement
. This allows a fairer reallocation of the water, but can also promote more beneficial uses of water, facilitate management of the resource, and can provide for protection of water quality and aquatic ecosystems (NWA -Section 43(1)). As a result, the compulsory licensing process is often seen as the panacea for all water resource management problems, and the end point of the Integrated Water Resource Management (IWRM) process. 

However, in spite of the enormous opportunities provided by these provisions, compulsory licensing is yet to be implemented. The challenges that allocation of scarce natural resources poses, particularly in the light of the need to balance social redress with sustained economic growth, as well as the deeply political nature of the process, seems to lie at the heart of this hold-up. Water allocation reform
 (as with land reform) requires reallocation from the “haves” to the “have-nots”. This not only has to balance the rights of the affected individuals with the benefits to the nation as well as those acquiring new water rights, but also holds the risk of impacting on the economy, especially where new enterprises may struggle to establish. Water allocation reform must also recognise that only a small proportion of South Africans will be using water for productive or commercial purposes, the overwhelming majority would derive benefits from economic growth that may be linked to water allocations to other enterprises. In addition, water allocation reform, perhaps more than any of the other programmes to implement the NWA, holds a high potential for legal action and must be grounded in the Constitutional provisions for redress and must be a consistently fair and just process. 

South Africa’s Department of Water Affairs and Environment (DWAE) has therefore spent considerable effort in developing approaches for compulsory licensing that ensure a carefully considered process which takes positive steps towards race and gender reform, but which minimises the risks to the economy. As such, while DWAE has yet to implement the compulsory licensing provisions of the Act, much has been learnt on how these provisions can be used to realise race and gender reform, address poverty, promote economic growth, and minimise the potential for legal action.

In this chapter we explore the legislative provisions for reallocating water to address the legacy of apartheid, as well as the opportunity these provisions provide for maximising the social and economic returns from water use. However, we also explore the challenges and risks this process holds, and how these can be addressed in the compulsory licensing process. This analysis might resonate for those countries facing absolute water stress and basin closure, where the reallocation of water is the only way to support continued growth while maintaining social equity. This may become even more poignant as climate change places further stresses on water availability. 

3.2 Legislative provisions for redress

3.2.1 The Constitution

The Constitution of the Republic of South Africa (Act 108 of 1996) is the basis for the country’s democracy and, as the supreme law of the country, also provides the basis for transforming legal access to water. The first clues as to how government should tackle redress come from the Preamble to the Constitution, which reads as follows; 

“ We the people of South Africa,

Recognise the injustices of our past;

Honour those who suffered for justice and freedom in our land;

Respect those who have worked to build and develop our country…..”

(Republic of South Africa, 1996)

At the outset, the Constitution, therefore, acknowledges that we must address the injustices of the past, but also recognises the economic development of the country, and affirms the rights of all South Africans to a just reform process. This is given substance in Section 9(2) of the Constitution, which requires government to develop legislative and other measures to promote equality, and is given specific emphasis in the property clause of the Bill of Rights, which allows for the expropriation of property in the public interest [S25(2a]. The public interest, in this context, includes reforms to bring about equitable access to South Africa’s natural resources [Section 25(4)a]. Section 25(8) further indicates that no provision of the property clause may impede the State from undertaking land, water and related reform. 

The Constitution consequently explicitly recognises the need for reallocating water to effect social inequity in the property clauses of the Bill of Rights. Van der Schyff (2004) argues that, in the post Constitutional dispensation, water use must be regarded as a “rights in property” and is consequently subject to the provisions of Section 25 of the Constitution dealing with compensation. This argument is built on in the National Water Policy, which recognises that the reallocations of water will be protected by the Constitutional provisions for corrective action (DWAF, 1997). The NWA therefore recognises that where the user suffers severe economic prejudice as a consequence of water entitlements being curtailed, that compensation is to be calculated according to Section 25(3) of the Constitution
 (NWA, Section 22 (7)a). 

However, recognising that the Bill of Rights also allows for the limitation of these rights (Section 36), the NWA also indicates that the calculation of compensation must be determined by disregarding the water taken away to rectify an unfair or disproportionate water use, to rectify an overallocation, or to provide for the Reserve
. These provisions, however, do not allow government to arbitrarily expropriate water, and Section 25(2) indicates that property (which must include water) may only be expropriated in the public interest. The public interest includes actions to bring about reform.
The highest law in the land therefore requires government to introduce legislative provisions for water allocation reform. These provisions should promote redress, social and economic development, but without compromising environmental sustainability. However, government is also required to balance the benefits to the nation with the rights of the individual. Steps to transform legal access to water may not be arbitrary and are only justified when the reallocation of water is in the best interests of the nation as a whole. Together these provisions provide the basis for the compulsory licensing provisions of the NWA, but also indicate how these provisions must be implemented. 

3.2.2 Water use entitlements in the National Water Act

The purpose of the NWA is to ensure that the nation’s water resources are protected, used, developed, conserved, managed and controlled in order to inter alia:

· Provide for water needs now and into the future;

· Promote redress and equitable access;

· Promote efficient, sustainable and beneficial use of water;

· Protect aquatic and associated ecosystems; and

· Reduce and prevent pollution. 

[Republic of South Africa, 1998 - Section 2 – paraphrased here]

The need for equitable access to water resources, as well as the efficient and beneficial use of water therefore lies at the core of the NWA. The key to securing these goals lies in transforming legal access to water use via water entitlements or water rights as outlined in Section 22(1). 
These entitlements include;

· Schedule 1
 use - small volumes of water or wastewater used at a household level with little potential for negative impacts on the water resource, for which no application or authorisation needs to be made.

· General Authorisations - larger volumes of water or waste with some potential for negative impacts on the water resource, which may be generally authorised for a specific water resource, specific group of users, or type of water use. 

· Existing Lawful Use - which is a water use that lawfully took place in the period two years before the commencement of the NWA, and

· Licensed Water Use - larger volumes of water, waste or other water use
 authorised in terms of a licence issued under the NWA, and upon approval of an application.

Existing lawful water use is a temporary bridging measure, to be used until the entitlement can replaced by a licence under the compulsory licensing process. More importantly, existing lawful water use, because it was established under discriminatory legislation does not allow for race and gender equity, neither does it necessarily accommodate the needs of the environment
. Compulsory licensing, therefore, aims to shift the predominantly white and male dominated existing lawful water use - into licences and general authorisations that make provision for race and gender shifts in water use, but also to promote efficiency and ensure environmental sustainability. 

Importantly, the provisions of Section 27 of the NWA must be taken into account when considering any general authorisation or licence to use water even under the compulsory licensing process. This requires the licensing authority to inter alia;

· Accommodate the requirements of the Reserve and Class (see Chapter 5),

· Redress past racial and gender discrimination, 

· Support the efficient and beneficial use of water in the public interest, 

· Consider any catchment management strategy applicable, 

· Consider the impacts on existing lawful users of water, and 

· Consider the investments made by existing users as well as the investments to be made to use the water. 

3.2.3 Compulsory licensing

The provisions for compulsory licensing in the NWA (Sections 43-40), allow for the proactive reallocation of water. Compulsory licensing may be instituted to;

· achieve a fair allocation of water from a resource that is under stress, or to achieve equity in allocations;

· promote beneficial use of water in the public interest;

· facilitate efficient management of the water resource; or

· protect water resource quality. 

While any of the 11 uses of water contemplated in Section 21 of the NWA could be subject to compulsory licensing, initially only the abstraction of water, water storage and stream flow reduction activities
 were to be targeted for compulsory licensing (DWAF, 2006a).
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Figure 3.1 The compulsory licensing process as outlined in the National Water Act (Act 36 of 1998).

The compulsory licensing process (Fig 3.1) is initiated by publishing a notice in the Government Gazette calling for persons who wish to use water for commercial purposes (i.e. outside Schedule 1) to apply for licences. This notice will require all existing and new water users within any given geographical area, to apply at a specific address and within a specified timeframe [S43] (late applications can be considered [S44]). Such an application may attract a licence application fee, or late application fee. 

Once all the applications have been received a proposed allocation schedule must be prepared, which specifies how the water is to be allocated to each of the applicants. It is not necessary to allocate all the available water [S45(3)], and some may set some aside for future use. This proposed allocation schedule must reflect the quantity of water to be;

a) assigned to meet the requirements of the Reserve and any relevant international requirements;

b) assigned to meet the requirements of existing licences;

c) allocated to applicants to redress the effects of racial and gender discrimination;

d) allocated to applicants exercising existing lawful water uses, to whom the licensing authority determines licences should be issued;

e) allocated to each of the applicants, taking into account the requirements of Section 27; and

f) allocated to every other applicant by public tender or auction.

NWA, Section 45(2)
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The outcome of this reconciliation process is a proposed allocation schedule. This must be published for comment [S45(4)], and stakeholders may raise objections to the proposals. Objections received must be considered, and if found to hold merit, must be accommodated into a preliminary allocation schedule [S46(1)]. Stakeholders who raised objections to the proposed water allocation schedule, may then (if still not satisfied) raise appeals to the preliminary allocation schedule to the Water Tribunal. After hearing appeals a Water Tribunal may direct the amendment of the preliminary allocation schedule [S46(2)]. A preliminary allocation schedule becomes final if no appeals are lodged, if the schedule has been amended following successful appeals, or if the appeals are dismissed [S47]. Once the allocation schedule becomes final, licences must be issued according to the schedule [S47(2)], and these licences replace the previous existing lawful use entitlements [S48].

The reconciliation process therefore moves towards the allocation of water in a way that realises the need for social equity and economic growth, but also in a way that recognises the interests of the affected water users.
3.2.4 General authorisations in compulsory licensing

The compulsory licensing provisions outlined in the previous sections are not inherently pro-poor. They require people to apply for water, within a specific period, and at a venue that may be far from where they live. Moreover, the application should attract an application fee (to avoid opportunistic applications). This can place a considerable burden on the poor, who not only have to make the application in a non-mother tongue language, but must also have a clear idea of how much water they require, and for what purpose. 

However, the provisions of Section 45(3) can be used to set water aside water for potential uptake by the rural poor. Water set aside in this manner can be generally authorised under Section 39 of the NWA. This allows the general authorisation of any category of persons to take up the water without the need for a licence
. A general authorisation is established by publishing a notice in the Government Gazette, and inviting comments from interested parties [S39(4)(a)]. This general authorisation does not limit any other entitlement to use water [S39(5)] and as such people covered by the authorisation can still apply for a licence if they wish. General authorisations are also subject to the requirements of Section 27, and are established for a specified timeframe, where after they may be extended or withdrawn. 

General authorisations can therefore ring fence water set aside during compulsory licensing for race and gender reform, and limit the burden of application for the rural poor. This can also reduce administrative burdens, and can limit opportunistic applications. More importantly, this allows for the gradual uptake of the water by the rural poor, supported by appropriate empowerment programmes in the post compulsory licensing phase. 

3.2.5 Summary

South Africa’s Constitution explicitly requires government to introduce legislative measures for water allocation reform, but also requires that steps to effect water allocation reform must be in the public interest. This is given effect in a number of provisions in the National Water Act, but principally in the compulsory licensing provisions of Sections 43-48. These provisions allow for affirmative and proactive measures for reallocating water to address, inter alia, social inequity and economic inefficiency in water use. Similar shifts in water use patterns can be effected by curtailing licences under Section 49 to make water available for new applications in the post compulsory licensing phase. 

However, these curtailments should not be arbitrary, and must serve the best interests of the nation as a whole. The foundation of the NWA in the public trust principle (DWAF, 1997) means that the reallocation process must not only look at the impacts on water users who have their water right curtailed, but also the risks associated with the uptake of that water, and the impacts on those South Africans who will never secure a water entitlement – but who may be directly or indirectly dependent on water using enterprises for employment. The compulsory licensing provisions therefore, while providing enormous opportunities for redress, also hold significant challenges. 

3.3 Approaches to reallocation of water

3.3.1 Beneficial use in the public interest

The underlying principles of the Constitution requirements for reform, the public trust principle outlined in the National Water Policy, and the provisions of the NWA are that reform initiatives must be in the best interests of the whole nation. South Africa’s National Water Policy indicates that water use will not be recognised unless it reflects this ‘beneficial use in the public interest’, and that beneficial use in the public interest means the optimum balance between social, economic and environmental use of water (DWAF, 1997). 

The NWA does not define beneficial use in the public interest.  However, the Department of Water Affairs and Forestry’s “Framework for Water Allocation” (DWAF, 2006a) outlines beneficial use as;

“..water allocations that are to the benefit of the public and the nation as a whole. It balances the broader pubic interest with the rights of the individual, and includes the commitment to equity”

This reflects the Constitutional requirements for equity, but also the need to recognise the rights of the individual water users and their contribution to the economy. DWAF’s Toolkit for Water Allocation Reform (available at http://www.dwaf.gov.za/WAR/doctoolkit.asp) further elaborates beneficial use of water as including considerations for;

· Economic growth and Social development,

· Job creation,

· Equitable access to water for productive purposes,

· Social stability,

· Investor confidence,

· Protection of aquatic ecosystems,

· Efficient and non-wasteful water use, and 

· A balance between the water using sectors.

(DWAF, 2006b) 

This broader concept of beneficial use recognises that not everyone will get water for commercial or productive purposes, but rather that the economic benefits of the water use should be more equitably spread. The Water Research Commission (1996 and 1999) estimate that there are some 200,000 – 250,000 small-scale irrigation farmers in South Africa, of which the majority are black women. If this number of users is doubled through the water allocation reform process, and if each of these users live in a household of 6 (average size of a rural household), this small-holder irrigation water use will directly impact on the lives of some 3 million South Africans. Assuming a 3-fold knock on benefit to this use, only 20% of an estimated 45 million people in South Africa would directly benefit from commercial irrigation. The remaining 80% would have to derive secondary benefits from a growing economy through job creation.

However, beneficial use in the public interest also inherently recognises that the economic benefits of water use in terms of jobs and income per drop must be balanced with political and social objectives for redress and hence social stability. Moreover, it recognises the need for a diverse and stable economy, and investor confidence. This means that it is not only how much water changes hands, but also that the way in which this is done is important.  It is, nevertheless, also important that positive steps to achieve equity can promote social and political stability. It is therefore not sufficient to simply leave water in white hands on the basis that benefits will best accrue to black people and women through economic use by white-owned enterprise, and direct uptake of water by black enterprises is essential
. 

Importantly, however, recognising this broader definition of beneficial use means that compulsory licensing will not necessarily result in ‘optimum’ or ‘maximum‘ water use efficiency with respect to economic returns and / or job creation. 

Compulsory licensing may, therefore, result in a number of difficult reconciliation choices. The following sections outline a dichotomy in approaches for realising beneficial use in the public interest, highlighting the risks and advantages of these by drawing on examples from South Africa.

3.3.2 Distributive or growth models for reallocations?

Two dichotomous ideologies can drive the reallocation of water to realise social redress and economic efficiency. The first emphasises fewer large allocations to larger black or women owned enterprises to promote economic growth, incomes and jobs per drop, “the redistribution for growth model”, and the second emphasises the reallocation of smaller amounts of water to large numbers of the rural poor (possibly as general authorisations), “the distributive model”. 

Importantly, the growth model does not mean that water remains in white hands, but rather that the emphasis would be on shifting some water into larger black and women owned enterprises offering economically efficient water use and job creation. This requires that these enterprises make application during the compulsory licensing process. Similarly, the “distributive model” does not imply less efficient water use and fewer jobs per drop, as smaller family owned farming units are often more productive (Van Zyl, et al, 1995). Moreover, the distributive model does not rely on the applications for licences as smaller amounts of water could be set aside and generally authorised for uptake by black and / or women users. 

The growth model is characterised by fewer larger water users, who are employers (not necessarily in labour intensive enterprises), and may be supported from large storage schemes providing a higher assurance of supply. Larger scale water users also tend to buy in support or other services (for example technical or commercial support), helping maintain a more diverse economy. Conversely, the distributive model is characterised by large numbers of smaller water users, perhaps in family owned and run businesses
. These users may be dependent on smaller schemes or run of river and groundwater abstractions, and may not have significant storage capacity. This, together with more marginal profit margins may make these users more vulnerable, and hence potentially to the impacts of climate variability, as they may not be able to survive periods of water shortages
. Smaller water-using enterprises may also not buy in support services and their contribution to the economy may be limited to the direct sale of their produce. In these cases local economic multipliers may be limited, and the benefits of water use may not be widespread (see Example Box 1). 

The equity aspects of the growth model is predicated on the assumption the benefits of water use rather than water use per se are spread, either through employment and / or through local and national economic multipliers. Larger enterprises also provide the opportunity for promoting equity ownership schemes for employees. Equity partnerships are becoming more common in agricultural support programmes in South Africa (see Example Box 2), and experience has shown that equity shareholding arrangements (stimulated by access to water) often give better returns to beneficiaries than primary use of the water resource. The reasons for this are diverse but typically primary water use is often higher risk and is more dependent on a range of uncertain external factors including access to finance, markets and production information with a greater need for management skills. Importantly, sugar and forestry are two exceptions with respect to this smallholder risk (Mayson, 2003). 
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However, equity ownership schemes do not always benefit the poorest, and attempts to promote redress by equity ownership in the Blyde River irrigation scheme in the Limpopo Province (see Example Box 3), lead to existing white owners selling shares to larger black owned enterprises. In this case benefits of water use would not necessarily have spread to poor communities in the area
.

The growth model’s contribution to spreading the benefits of water use, and hence to widespread poverty eradication is also to some extent dependent on broader economic growth in the country. Poonyth et al (2001) indicate that industrial growth in South Africa requires an expanding agricultural sector, suggesting that the benefits of water use can be felt far beyond the primary water use sector. Active promotion of the agricultural sector may therefore stimulate broader economic growth and hence addressing poverty. In this way the benefits of water use, even within a few larger enterprises, may be realized by more people. Economic growth will, however, be influenced by a number of other factors, not least of which could be global energy costs. Geo-political tensions may consequently slow economic growth, limiting this spread of the benefits of water use. 


The South African government is aiming at an average economic growth rate of 4.5% until 2009, and 6% thereafter (South Africa Info, 2006), recognising that this would start to generate sufficient employment to make sustainable inroads into job creation and poverty. However, while the country’s economy has recently fared remarkably well, these growth targets may be threatened by global events and ressions. Importantly, in spite of this positive economic growth since 1994, formal employment in South Africa has continued to decline (www.wikipedia.org/wiki/Economy_of_South_Africa). In the face of slower economic growth, the reallocation of water to larger numbers of primary water users (the distributive model) may therefore ultimately benefit more people. 

Moreover, the benefits of economic growth, while perhaps more sustainable and less risky, tend to filter slowly down to the rural poor, leading to frustration at the slow pace of reform. Promoting uptake of water by larger black owned enterprises may, at least initially, further increase the gap between the “haves” and the “have-nots”
. In these cases the benefits of water allocation reform will not necessarily spread to the poor, or contribute to redress, particularly if national economic growth remains slow.  For this reason, macroeconomic policies supporting strong economic growth, rather than redistribution, do not always attract wide support from grassroots movements. More importantly, when these policies fail to deliver on the promise of a better life for all, social pressures for more radical redistribution policies and service delivery grow. 

This radicalisation of approaches to redress has already occurred within South Africa’s land reform programme, where the slow pace of delivery has promoted a rethink of the willing buyer – willing seller approach to land reform. The Restitution of Land Rights Amendment Act of 2003 (Republic of South Africa, 2003) now gives more powers to the Minister of Land Affairs to expropriate land, and these powers are increasingly being exercised
. The Centre for Development and Enterprise (CDE, 2005) has also suggested that popularist land rights movements will gain increasing support in the face of a slow pace of land reform. Similar shifts towards a more distributive model for water allocations may be expected if a predominantly growth model for water allocation reform programme fails to deliver benefits in the short-term. 

Some proponents of the growth model argue that larger enterprises can make use of economies of scale represent a more economic use of water. Evidence, nevertheless, suggests that the distributive model may not imply lower productivity and economic growth, and a number of authors have indicated that smaller enterprises may be more productive than larger units (in van Zyl, Binswanger and Thirtle, 1995). Similarly, water use efficiency may be higher in smaller enterprises. The distributive model can also be effected via general authorisations, freeing up individuals and the responsible authority from the administrative burdens of licensing. General authorisations can also mirror customary laws, making implementation more effective in the rural areas, and allow potential black and women entrepreneurs to emerge slowly, taking their first step in becoming larger commercial users in their own right. Importantly, it does not preclude these individuals from applying for licences for larger volumes of water at any time.

The success of small scale irrigation enterprises established through general authorisations is, however, often dependent on other factors. The dismantling of the marketing board mechanism for agricultural products following the recommendations of the Kassier Commission (Kassier, 1992), and a new government trying to appease the World Trade Organisation, has left South Africa with one of the most deregulated agricultural sectors in the world. The effects of this on agriculture have been dramatic, over the last 6 years the number of dairy farmers has more than halved, while those who have stayed in business have more than doubled production. Some 40% of the country’s tomatoes come from one producer, and similar effects have been noted with other products. Clearly, establishing and maintaining small agri-business in South Africa, in the face of dwindling government support is becoming increasingly risky (CDE, 2005 and Example Box 3). 

Another key benefit to the distributive model is, nevertheless, that larger numbers of the rural poor get water entitlements during compulsory licensing (either as licences or general authorisations) and can start using this water to improve livelihoods beyond that water available as Schedule 1. Moreover, the majority of small-scale irrigation farmers are women. This gets the redress numbers right in the short-term, and addresses the immediate social and political pressures for reallocating water. DWAF 2006b identifies a number of factors that contribute to productive water use;

· The mandate to the land i.e. ownership of or permission to use or occupy the land. 

· Financial resources – i.e. the funds for infrastructure and operation and maintenance. 

· Technical skills and extension support.

· Markets for the products of the water use.

· Appropriate institutional arrangements.

· Planning skills – i.e. the ability to plan for the water use, and manage shortages.

· Enthusiasm – i.e. the desire to use the water.

· Security for the water using infrastructure and products
. 

· Sense of catchment – i.e. the recognition that the use forms part of a wider catchment, and is affected by upstream use and effects downstream use and the aquatic ecology.

Water allocations and compulsory licensing can only address a few of these aspects, and while government programmes and financial support mechanisms are available, implementing these mechanisms relies heavily on cooperative governance. Inter-governmental cooperation is still notoriously difficult to achieve in spite of high-level government intervention and the Intergovernmental Framework Relations Act (Act 13 of 2005) (Republic of South Africa, 2005). The Department of Provincial and Local Government’s ten-year review has indicated that cooperative governance is largely informal, and has very high transactional costs (DPLG, 2004). There are consequently numerous examples of schemes failing due to a lack of effective coordination and support (See Example Box 3). 

However, there are examples of successful small-scale enterprises where private enterprise has become involved;

· The sugar industry has established 48 000 small (mostly black) users over the last 30 years,

· A further 78 000 hectares of land under sugar will be transferred by 2014 bringing the total redistribution of land under sugar to 30%,

· The timber industry has established outgrower arrangements with some 10 000 emerging producers,

· One major cotton producer works with 1 500 small growers on traditional land, and

· The South African Breweries have promised 180 emerging farmers in the Taung area that they will buy their crop.

(CDE, 2005)


The key element of successful establishment of these small-scale irrigation businesses has been that there was a ready market for the product. Markets for products have been identified as being critical to the establishment of viable water using enterprises (Chancellor, Shepard and Upton, 2004). However, redress via allocations to large numbers of smaller enterprises relies on entrepreneurial skills being present in large numbers of the poor, and more importantly that significant numbers of the poor would want to take up water beyond their Schedule 1 allocations. A study by the Centre for Development and Enterprise suggests that only 6% of black people not currently in farming wanted to farm, and only 15% of farm workers wanted to farm on their own (CDE, 2005). This may suggest the uptake of general authorisations tailored for the rural poor may not be widespread. However, if only 6% of the rural poor take up water during compulsory licensing, the numbers of irrigation water users are still likely to more than double in most areas of the country. 

The above discussions have largely centred on promoting the use of water in agricultural enterprises. However, this is not the only means of promoting uptake of water by previously disadvantaged South Africans, and the water use in black and women owned enterprises in other sectors may offer better prospects for redress. However, large-scale mining and industrial activities require significant start up costs and, while compulsory licensing should certainly support the water demands for these activities, they perhaps offer fewer opportunities for reallocating water directly to black users. However, commercial use of potable water within local government may provide good opportunities via Small, Micro and Medium Enterprises (SMMEs). Uptake of this water will be promoted primarily via Integrated Development Plans (IDPs), which outline local governments plans to promote local economic growth and service provision, and by the demand projections from water services providers (see Chapter 5).

3.3.3 
Economies of scale

One of the key aspects of the growth model is the potential for economies of scale to support higher and more sustainable economic growth in larger farming units. International experience has, however, shown that smaller farming units tend to be more efficient largely because of the advantages offered by family labour (Van Zyl, et al, 1995). This seems to hold true for the African experience and a World Bank study (in Van Zyl, et al, 1995) has shown that employment is 30 times higher on small farms (< 0.5 ha), and outputs 19 times higher, than on larger units (> 8 ha). While it may be argued that this does not necessarily hold for irrigation farming, black owned irrigated sugar farms in Mpumalanga produce an average of 116.8 tons/ha on average farm size of 7.1 ha, as opposed to 102.9 tons/ha on an average of 68.6 ha for their white counterparts (Van Zyl, et al, 1995). 

Van Zyl, J, Binswanger, H and Thirtle, C (1995), indicate that the effects of economy of scale on farming enterprises are relevant with respect to;

· “lumpy” inputs, for example harvesting machinery and irrigation equipment,

· easier access to credit facilities for larger farms, and

· costs of processing the product and easier access to markets.

Smaller irrigation enterprises are at a higher risk due to limited access to credit, the high costs of establishing irrigation infrastructure and access to markets. However, contract farming, which provides ready markets, and often technical and financial support avoids the problems of economies of scale, and perhaps explains the success of sugar and forestry outgrower schemes. The problem of access to finance can also be addressed via targeted subsidy schemes (see Chapter 8).

It is, nevertheless, important to distinguish between the economic efficiency and size of an irrigation enterprise, and the water use per unit area. While the above arguments suggest that smaller irrigation units may be economically more efficient, they will not necessarily use less water per unit area. Larger irrigation farms have the opportunity to expand the area under irrigation, with little or no increase in water use. Irrigation farmers with larger farms can consequently accept reduced yields over a larger area but still increase the total income to the enterprise. Curtailments to larger users in favour of smaller users via the distributive approach can consequently stimulate greater productivity, and the more efficient use of water. 

The number of users that can benefit from the distributive approach will however be limited by the availability of water and only a small proportion of the rural poor are likely to benefit directly from this approach. The benefits of water use may also, consequently, only filter slowly down to the majority. 

3.3.3 Blue and green water allocations

Falkenmark (1995) introduced the concept of blue and green water. Green water is that water that is lost via evaporation or evapo-transpiration, and includes the water use by rain fed crops, commercial forests and natural vegetation. Blue water is that portion of the total rainfall on the catchment that contributes to surface water runoff, or to the recharge of groundwater. Typically blue water only accounts for a small potion of the total rainfall on the catchment (usually 6 -10%), and allocation policies based only on this portion give a skewed picture of the total water available to promote redress and economic growth.

Promoting “green water use” (rather than blue water allocations) by encouraging rain fed crops, supported by rainfall harvesting and soil water conservation practices, can therefore provide a more complete picture of water use. This holds several advantages; it reduces or eliminates the infrastructure costs associated with irrigation, hence addressing the lumpy inputs of economies of scale, and allows for water use far from surface water resources. Green water use is consequently particularly suited to promoting the distributive model of water allocation for the rural poor. However, this approach will be limited to areas with sufficient rainfall, and will be particularly vulnerable to climate variability. In addition, monitoring of allocations based on green water use will require a re-think of the current approaches to water allocation. 

While the NWA can accommodate green water use as SFRAs [NWA, S21d, and S36], only green water use by commercial forestry is currently considered as part of the water allocation and compulsory licensing processes. Although more activities could be declared as SFRAs, the practicalities of expanding the concept to all rain fed crops, and the potential regulatory impacts on the rural poor, are likely to limit the use of these provisions for redress purposes. This, however, does not preclude the responsible authority from accounting for and monitoring both blue and green water use when making, and reporting on, allocation decisions.

In this respect, the DWAF is actively promoting the use of rainwater harvesting; particularly to address basic food needs, by providing targeted subsidies for rainwater tanks. This water use is expected to have negligible impacts on blue water flows, and is authorised as Schedule 1 use. However, the expansion of the concept to small commercial 1-2 hectare plots could further promote the use of green water “allocations” to address social inequity and the more efficient use of the total water available. Falkenmark and Rockström (2004) in fact argue that green water use by grasslands and forests must be converted into crop production in order to address growing global food needs. 

In the drier regions of South Africa, this is likely to require soil water retention systems, or mechanisms to increase water retention. However, Calder (2005) reports on the Karnakta and Andra Pradesh Rural Livelihoods Projects in India, soil water retention structures to promote small scale irrigation from groundwater have increased total green water losses, reducing blue water flows for downstream users.  There is, nevertheless, merit in broadening the water allocation picture to include both green water and blue water “allocations”, and in further exploring the implications this may have for increasing social equity and the efficient use of water. Certainly, a more complete green water based picture of water use may influence decisions on the balance between the growth and distributive models of water allocation.

3.3.5
Summary 

The call for licences under compulsory licensing is unlikely to realise applications that inherently reflect beneficial use in the public interest, and difficult reconciliation decisions will have to be made. Moreover, existing white users will have to be curtailed for equity purposes. Water allocations, and in particular decisions on how much water should be set aside as general authorisations, must therefore balance the distributive or growth ideologies for water allocations. Table 3.1 outlines some of the advantages and disadvantages of these approaches. 

 Table 3.1 A summary of the advantages and disadvantages of the redistribution for growth and distributive water allocation models.

	The distributive model
	The growth model

	Advantages

	· Realises race and gender targets in the short term.

· General authorisations can limit the administrative burdens 

· General authorisations make access easier for the rural poor.

· Does not need the capacity to apply for a licence within the compulsory licensing period.

· Allocations can mirror customary law.

· More direct and immediate benefits for the rural poor.

· It allows potential black and women entrepreneurs to emerge gradually.

· Particularly suited to “green water allocations”.
	· The users can contribute to a more diverse and stable economy.

· It is possible to secure a higher assurance of supply in larger schemes via larger storage schemes.

· Larger enterprises are less vulnerable to short term knocks.

· Lower risks to establishing viable enterprises.

· National economic multipliers are more likely in the shorter term.

· Equity ownership and transfer of capacity from existing users is possible.

· Impacts on the existing economy may be reduced.

	Disadvantages

	· Lower assurances of supply for small schemes, and vulnerability to drought and climate change.

· More financially vulnerable enterprises

· Limited economic multipliers (at least initially).

· Higher risks of establishing viable small businesses.

· Limited entrepreneurial skills

· High demands on cooperative governance.

· More vulnerable to variability in water availability caused by climate change

· Difficulties in accessing markets.
	· Benefits of water use may take a long time to trickle down to rural poor.

· Poverty eradication relies on growth outside of the water sector, with the attendant risks.

· Relies on sufficient applications for viable black or women run businesses when the call for licences is made.

· Potential radicalisation of policies, and loss of investor confidence if these fail to deliver on poverty goals in the short term.

· May increase the gaps between the “haves and have-nots”.

· Increased storage may be needed to cope with variability due to climate change.


The Centre for Development and Enterprise report a similar tension within the land reform programme, where certain officials in the Department of Land Affairs favour the redistribution of land to large numbers of the rural poor, whereas others favour the allocation of larger parcels of land to fewer large commercial BEE enterprises (CDE, 2005). Chapter 5 of this book also proposes a similar tension in meeting water and sanitation targets, where the need to get the numbers right in the short term, must be balanced with the need to ensure sustainable water and sanitation provision. These tensions are likely to be inherent in many redress initiatives, including the global redress mechanisms outlined in the Millennium Development Goals. However, water allocation reform offers opportunities for balancing these approaches, perhaps not as evident in other reform initiatives. 

3.4 Balancing the approaches 

3.4.1 Background

In the previous section we introduced two ideologies for reconciling demands for, and availability of, water during compulsory licensing. While these are presented as two separate approaches for realising the objectives of redress and economically efficient use, they are not mutually exclusive and an appropriate balance will have to be found in any catchment. This will not only be determined by the need for redress and economic efficiency, but also by both the type and number of applications received under the compulsory licensing process and the need to balance allocation decisions with national development objectives. In the following sections we show how the compulsory licensing process can be used to help find this balance.

3.4.2 Planning for small-scale uptake

The Department of Water Affairs and Forestry’s “Toolkit for Water Allocation Reform” (DWAF, 2006b) outlines the processes that should support compulsory licensing, and proposes the development of a Water Allocation Plan
 before the call for licences.  This draft Water Allocation Plan would; 

· Identify good opportunities for water use in the area, highlighting where markets for products are available, and where other assistance is available to support the uptake of the water. 

· Highlight the constraints to uptake of some of these opportunities.

· Outline the water that may be set aside and/or generally authorised to support uptake in small enterprises.

· Propose empowerment programmes to support the application process, or the uptake of water in the general authorisations.

· Suggest possible curtailments to existing lawful use, and the point at which severe economic prejudice to these users may occur.

· Indicate the criteria that would be used for evaluating applications.

· Suggest possible water trading options between larger commercial enterprises.

· Outline options to parallel gradual reductions in existing use with the uptake of the water by emerging users under the general authorisations.

· Identify the benefits to regional stability and growth offered by supporting particular allocations.

· Highlight particular cautions for curtailing some users to avoid knock on effects on the regional economy. 

· Outline the timeframes for the remainder of the compulsory licensing process, i.e. when the call for applications will be made, the closing date for applications, and projections for when the proposed, preliminary and final allocation schedules may be available.

· Indicate how and where potential applicants could submit applications.
The (draft) Water Allocation Plan would be developed in consultation with stakeholders, would provide a framework for the reconciliation process, and may help guide applications under compulsory licensing. This would not only influence the type of applications received, but will help identify the most appropriate water allocation scenarios. This Plan would consequently highlight where the best opportunities lie for uptake of water as either general authorisations and / or licences, and would provide a basis for balancing the growth and distributive approaches. 

General authorisations would, therefore, only be established where the greatest opportunities and lowest risks for uptake of small volumes of water lie. General authorisations would typically support development initiatives by other development agencies and private enterprise, and would be more likely to attract the support needed to establish sustainable small water using enterprises. This would also provide those with the entrepreneurial initiative the opportunity to start up small-scale water use without the burden of having to apply for a licence within a specified timeframe. Moreover, the risks of curtailments to the regional economy and job provision will be highlighted, and hence helping identify opportunities for equity sharing.  

More importantly, paralleling the uptake of water set aside as general authorisations with gradual reductions by the existing lawful water users (and improved water use efficiency) can minimise the disruptions to the economy. In this way the risks of setting too much water aside for the distributive approach can offset against opportunities for existing users to gradually curtail their use. 
3.4.3 Minimising the impacts on economic growth 

Uptake of water for social equity within the growth model is largely dependent on the number and nature of licence applications received. This, however, does not mean that all the applicants will get water, or even that all the black or women applicants will get water, and broader concept beneficial uses of water in public interest must still underlie allocation decisions. In this respect the Framework for Water Allocation (DWAF, 2006a) recognises that curtailment of existing water use, particularly to the point at which the user may suffer severe economic prejudice, holds risks for the economy and increases the possibility of legal action. This could slow the reform process. The Framework therefore outlines a hierarchy of processes to consider before curtailing existing lawful water users to the point at which severe economic prejudice may occur;

1) Ending unlawful use;

2) Removal of invasive alien plants; 

3) Promoting the use of groundwater resources, where possible and available;

4) Actively promoting Water Conservation and Demand Management;

5) Lowering the assurance of supply without the risk of severe economic prejudice;

6) Viable options for additional storage;

7) Promoting water trading. 

However, if this is insufficient to meet the additional demands, additional curtailments to existing lawful water users will have to be considered. In this case, it may be possible to allocate sufficient water to black applicants to start them on the path of becoming commercial water users, but not necessarily the full volume that they have requested. These users can then, once they have successfully taken up the water allocated in this way, consider trading for additional water if needed. The potential impacts on the existing lawful water users and the risks to the economy can therefore be balanced with redress needs. Example Box 4 outlines how this could be done. 

Allocating water to licence applicants requires carefully balancing the impacts on existing productive water users, the need for social redress and the most economically beneficial use of water. The process must, nevertheless, give effect to the intentions of the NWA by proactively considering applications that contribute to race and gender reform. However, a carefully considered approach is important to minimise the potential for legal challenges, and to ensure that the compulsory licensing process remains consistent with the intentions of the Constitution.

3.5 Conclusions

Transforming legal access to water to redress social inequities and to promote the most economically efficient use of water poses both significant opportunities but also enormous challenges. Compulsory licensing in effect allows South Africa to “re-engineer” a new water use dispensation, reflecting not only race and gender shifts in water use, but also the most beneficial use of water in the national interest. This includes a commitment to race and gender reform, as well as to economic growth, a diverse and a stable economy, investor confidence as well as the most efficient use of water and environmental sustainability. But reallocating water to realise all these objectives holds risks. Curtailing users who are already making productive use of water, and who are contributing to the economy, not only runs the risk that existing enterprises may fail with reduced water allocations, but also that the newly established water using enterprises may struggle to establish. This is particularly a problem where larger enterprises are replaced by many smaller water users.

Moreover, water allocation reform can realise race and gender targets, but do little to address poverty – by allocating larger volumes of water to fewer large black or women owned enterprises. Conversely, widespread reallocations to large numbers of the rural poor may make better inroads into reducing poverty, but may compromise a diverse and hence stable economy. On the other hand, redress is important for social and political stability, which is vital for South Africa’s future. Across Africa political instability and conflict have driven capital flight and slowed inward investment. South Africa must therefore engage the risks associated with redress not only on moral grounds but also to ensure continued economic growth. 

Reconciliation of water demands and availability within compulsory licensing can be achieved both within a “distributive model”, which can make small amounts of water available to large numbers of previously disadvantaged South Africans, and / or in a “growth model” by encouraging licence applications for larger scale productive uses from black and women owned enterprises. Clearly a balance between all these approaches will be required in any catchment. This will be informed not only by the requirements of the legislation and the characteristics of the catchment, but also the number and type of applications received from previously disadvantaged South Africans, and the impacts of curtailments on existing lawful water users. Changing political emphasis on redress initiatives, as well as plans for local economic development, the demographics of the catchment, and the opportunities for establishing viable small-scale businesses may also influence this balance. 

South Africa should note that water use in many other African countries is dominated by large numbers of small-scale users – who are making valuable contributions to the economies of these countries. However, the GDP of these counties is also dominated by agriculture, unlike South Africa, which has a relatively more important industrial sector. This provides opportunities to cope with water stress by pushing more water into the higher value industrial uses. How the predominantly agricultural water use systems of other African countries might cope with further economic growth and increasing climate variability remains a significant challenge. Some of this challenge may need to be addressed by reallocating between sectors and users, particularly where water is already limiting. 

South Africa’s NWA is now more than 10 years old. In spite of this, compulsory licensing – one of the core components of the Act – has yet to be implemented. The deeply political nature of this process, the uncertainties of how reallocation will affect existing economies and the risks that protagonists are prepared to take in this respect, as well as the contribution new enterprises could make to the economy, the contribution equity can make to social and political stability, and core economic ideologies for growth and poverty reduction all contribute to make this an extremely vexing problem. The inability to balance these has certainly contributed to the lack of progress. Nevertheless, workable compromises are likely to be possible once the process is initiated. 

Nevertheless, the key lessons for reallocation processes, which have emerged from South Africa’s development of the approaches to water reallocation are;

1. Reallocation processes should be paralleled with approaches to support the uptake of basic livelihoods water use– such as by rainwater harvesting, so that basic poverty needs can be addressed without needing to curtail successful commercial enterprises to a point where their economic viability may be compromised.

2. Beyond this, realising social redress through reallocating commercial water use should balance the risks and benefits associated with the establishment of small water using businesses with the risks and benefits of the establishing larger enterprises – which might contribute to wider developmental goals. 

3. Water use entitlements to smallholder irrigators should minimise the administrative burden on both the water allocation authorities, and the users themselves.

4. Water reallocations should only be made where the risks to successful establishment of new schemes are low, and should allow for gradual uptake of the water paralleled with gradual reductions from the existing users.

5. Beyond this, applications from enterprises that contribute to key developmental objectives should be encouraged, especially where support to the establishment of viable enterprises will be supported from multiple government sectors, as well as the private sector. 
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Example Box 1: - Small scale sugar irrigation in the Inkomasi area.





An irrigation scheme in the Inkomasi area, just south of the Kruger National Park, has established a number of emerging sugar cane farmers on plots of some 10-15ha. The local sugar mill has provided extension support, pays for water use charges and pumping costs upfront, and purchases all the cane from the farmers, subtracting any advances paid.





This scheme has proven successful in so far as a number of these users are generating viable incomes, and have expressed a desire to expand their use. Successful establishment of these users has also generated significant new demands from users. Van Zyl et al (1995) also show that these smaller farms are more productive than larger adjacent farms.





However, the beneficiaries of this scheme seem to be limited to people already employed, and as yet the economic benefits of this use do not seem to have spread widely among the community (Evans, 1997). Moreover, Lorentzen, Cartwright and Meth (2006) have suggested that the expansion of sugar in this area may have adverse environmental impacts, and hence unintended impacts on the poor. Moreover, the irrigation of sugar does not represent the most economically efficient use of water in this area – but appears to provide the most readily available and least risky crop for irrigation.





In spite of this several authors suggest that the expansion of sugar following trade liberalization will have positive impacts on GDP in South Africa (McDonald and Walmsley 2004, and Punt et al, 2004). These benefits may, however, take many years to filter down to the poor. 








Example Box 2: - Promoting equity ownership in the Western Cape.





The raising of the Clanwilliam Dam in the Western Cape is creating more storage, and hence increasing the potential for irrigation. However, there is little land available for emerging farmers. Existing white farmers have land, but cannot increase their irrigation without an increase in the water entitlement.





This creates opportunities for the existing users to increase their irrigation, while at the same time making some land available to emerging farmers for irrigation. If the water entitlements are provided to the emerging farmers and farm workers, government can reach reallocation targets, and emerging users have the leverage they need to secure equity ownership deals.





This also ensures that the emerging farmers have access to skills and technical support. This kind of equity sharing avoids the risks of starting new agricultural businesses and helps support a transfer of the skills required to establish viable businesses.





Example Box 3: - Failing small-scale irrigation Schemes.





The revitalisation of irrigation schemes in the Limpopo province (RESIS). A number of defunct irrigation schemes in the Limpopo province are in the process of being revitalised, but attempts to establish the schemes are failing due to excessively bureaucratic approaches, and a lack of attention to the established principles of establishing successful irrigation schemes. (De Lange, pers comm.)


Irrigation schemes in the Free State province.  Water has been made available to support emerging irrigation farmers in the Free State province. However, the virtual collapse of the Provincial Department of Agriculture means that this water has not been taken up. Attempts to secure inputs from Agriculture have failed (van der Merwe, J, pers comm.)


The Mhlathuze catchment. Some 2000ha of irrigation has been made available for uptake by emerging farmers, but only 1100ha have ever been taken up. Failure of the remaining portion is a result of a complex interaction of a variety of factors including poor access to markets, political infighting and a lack of extension and financial support. (DWAF, 2004)


The Hluhluwe catchment. Some 500ha of irrigation was made available to emerging farmers during the construction of the Hluhluwe Dam. This water has never been taken up. A lack of attention to securing all the elements required for productive water use has also made it difficult for emerging users in the area to take up this water. (Perkins, pers comm.)


The Lower Orange Scheme. Large volumes of water have been made available to emerging farmers. However, attempts to establish this use have been held up by difficulties in securing the funding to establish irrigation infrastructure. This in turn is dependent on the cooperation of a variety of government departments, and the administrative needs to establish Water User Associations – and the level of consensus this requires of stakeholders.  





 








Example Box 4: - Possible approaches to reconciliation.





Assuming that there are 4 existing lawful water users, using 1,000,000 m3/a each, and that demands from emerging users in this area come to 1,200,000 m3/a. 





�





In order to meet these emerging demands existing lawful water users would have to be curtailed by 30% each. However, if this curtailment caused severe economic prejudice to these users, putting them out of business, this reallocation (while resulting in redress), would not necessarily represent the most beneficial use in the public interest. 


 


�





However, if the existing users were curtailed by only 25%, this would reduce the risk of causing severe economic prejudice. The responsible authority could therefore provide sufficient water to establish the emerging users, while minimizing the impacts on the existing water users and economy, and encouraging water use efficiency in both the emerging and existing users. Potential expansion of use by some of the emerging users could then be accommodated by water trading.





Curtailing water users already licensed under the NWA


Licensed water use can be curtailed under Section 49, which allows a responsible authority to undertake a general review of licences, and to amend any condition of these licences. The review of licences can not shorten the period of the licence [S49(2)], and the general review of licences can not remove an entitlement in its entirety. Moreover, as the requirements of Section 27 have already been taken into account licence holders may have stronger claims for compensation if their water use is curtailed. These provisions also allow for an ongoing review and reallocation process as conditions change. Water users have indicated that affects their willingness to invest in new infrastructure.
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� In South Africa “water rights” are referred to as “water use entitlements”, to distinguish the basic right to water contained in the Reserve (see Chapter 5) from the right to use water conferred by the NWA.


� The term water allocation reform is used in this chapter to distinguish it with water reform, which could include improved access to potable water and sanitation (see Chapter 6). Water allocation reform refers to transforming legal access to water for productive or commercial purposes. 


� These provisions of the NWA have attracted considerable criticism, and have yet to be tested in the courts. The approach currently advocated in the DWAF is however that the provisions of the NWA must be implemented as they stand.


� The Reserve is the quantity and quality of water required for basic human needs, as well as for ecological functioning (see Chapter 5)


� All South Africans have access to Schedule 1 use. This allows for the small-scale use of water, not for commercial purposes, to improve livelihoods (this may include food security as well as the trading of produce for small gains to support basic needs). The focus of transforming legal access to water via compulsory licensing is for uses over and above Schedule 1 use.





�  Many argue that the old Water Act of 1956 was not discriminatory per se, however, as access to water was tied to land, this Act was in effect discriminatory. Moreover many allocation decisions made under the old Water Act did make provision for environmental flows.


� Section 36 1b of the NWA allows the Minister to declare certain activities as Stream Flow Reduction Activities (SFRAs). These are activities that reduce runoff, but do not entail abstraction of surface or ground- water. To date only commercial afforestation has been declared as an SFRA [S36 1 a].


� Water users taking up a general authorisation may still be required to register their water use


� In spite of this, of the some 1000 licences issued between 1998 and 2007, very few were issued to black users or communities (Mahlangu, 2005). While some applications from black owned enterprises are still awaiting processing, the majority of requests for licences are still received from white and male applicants (most often for water trading).


� The discussion here focuses on the small-scale commercial use of water, beyond that which is secured as Schedule 1 use, and therefore that water use which will be subject to compulsory licensing.


� Kabat and van Schaik (2003) show that climate change may result in between 5 and 50% decreases in water availability for much of South Africa.


� The Blyde 800 scheme is presently “on ice”, pending the outcome of land claims by people disposed of land under the apartheid system.


� Statistics in South Africa show that the gap between rich and poor is widening in spite of the successful promotion of Black Economic Empowerment. This lead to the promotion of the concept of Broad Based Black Economic Empowerment – which aims at a wider set of beneficiaries.


� Interestingly, Land Reform also shifts the water that was associated with that land into black hands. This may in fact prove a more effective means of securing water allocation reform.


� There is increasing evidence that crime is affecting the sustainability of many land and water reform projects.


� A Water Allocation Plan forms part of the Catchment Management Strategy, which is developed by a Catchment Management Agency, [S9e] of the NWA. If this plan has already been developed, it can form the basis for reconciliation in compulsory licensing. If not, a draft Allocation Plan guides the process.





